


We are also troubled by Judge Southwick’s dissent in Dubard v. Biloxi HM.A. Inc. , 1999
Miss. App. LEXIS 468 (1999), in which he went out of his way to endorse the doctrine of
“employment at will,” under which workers can be terminated by their employers for any reason
at all, no matter how unfair or arbitrary. Judge Southwick wrote that “employment at will . . .
provides the best balance of the competing interests in the normal employment situation.” He
continued, “It has often been said about democracy that it does not provide a perfect system of
government, but just a better one than everything else that has ever been suggested. An
equivalent view might be seen as the justification for employment at will.” This sweeping
endorsement raises questions about how vigorously Mr. Southwick would enforce laws such as
the National Labor Relations Act, Title VII of the Civil Rights Act, and other laws enacted by
Congress to regulate the employment relationship and curtail “employment at will.”

The federal courts of appeals play a critically important role in enforcing a broad array of
rights and protections for American workers, including the right to minimum wages and
overtime compensation, the right to a safe workplace, the right to a workplace free from
discrimination on grounds of race, gender, age, disability, or other prohibited factors, and the
right to form a union and engage in collective bargaining with employers over pay and working
conditions. Increasingly, the federal courts of appeal are the final word on key legal questions,
given how few cases the U.S. Supreme Court hears each year. It is imperative, therefore, that
nominees to the federal courts of appeal be individuals of distinction who understand the
important role of the courts in upholding and enforcing key statutory and constitutional rights,
and who have a demonstrated commitment to these principles.

Judge Southwick has demonstrated no such commitment. On the contrary, he is yet
another highly controversial and divisive nominee to the Fifth Circuit with a troubling record in
worker rights and civil rights cases. We urge you to reject his nomination and give President
Bush an opportunity to nominate a moderate consensus candidate for this seat.

Thank you for your consideration of our views.

Sincergly,
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