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Thomas Hardiman, currently a judge on the U.S. Court of Appeals for the Third 
Circuit, is on President Trump’s shortlist for the U.S. Supreme Court.

Protections for the Wealthy and Powerful Over the 
Rights of All 

Hardiman consistently sides with the wealthy and powerful at the expense 
of everyday people. He has taken the position that it should be more difficult for 
everyday Americans –– workers, consumers, middle-class Americans, and small 
business owners –– to hold corporations and bad actors accountable. In 2018, 
Hardiman announced to a Federalist Society Convention: “If I were able to do 
something unilaterally, I would probably institute a new federal rule that said 
that all cases worth less than $500,000 will be tried without any discovery.” Such 
a rule would enable corporations and those who commit wrongdoing to hide 
critical evidence and deprive those with modest-dollar cases of their ability to 
argue their case in court, including individuals whose cases involve important 
rights.

Hardiman has repeatedly ruled against the rights of workers. In 2015, 
Hardiman sided against nearly 1,800 truck drivers who were laid off and not 
paid approximately $8 million they were owed due to the short notice. Under 
Hardiman’s decision about the company’s bankruptcy, which the Supreme 
Court later reversed, banks and other lenders were paid first. One person from 
the company who had terminal cancer was unable to find replacement health 
insurance and passed away. In another case, Hardiman ruled for Allstate 
after it fired 6,200 sales agents, offering to bring them back as independent 
contractors on the condition that they sign away their rights to existing claims 
against the company, including discrimination claims. Hardiman also would 
have held that Philadelphia fire-service paramedics were not covered by part of 
the Fair Labor Standards Act, and therefore were ineligible for overtime pay. 

Hardiman denied insurance benefit to an employee despite the fact that a 
doctor found that he had a disability, arguing that the insurer could base its 
decision off other doctors who disagreed. He also upheld a district court’s 
decision to deny social security to an individual who had a learning disorder 
and borderline intellectual functioning, bipolar disorder, and schizoaffective 
disorder. The district court had disregarded IQ data and other evidence 
of disability, and instead relied on the fact that he made his own medical 

https://slate.com/news-and-politics/2018/12/federalist-society-meeting-cap-discovery-claims.html
http://www.scotusblog.com/wp-content/uploads/2015/11/jevic-op-below.pdf
https://scholar.google.com/scholar_case?case=9074138121449134333&hl=en&as_sdt=6&as_vis=1&oi=scholarr
https://www.nytimes.com/2016/12/06/business/dealbook/supreme-court-case-has-bankruptcy-world-on-edge.html
https://scholar.google.com/scholar_case?case=4362246590466510227&hl=en&as_sdt=6&as_vis=1&oi=scholarr
https://scholar.google.com/scholar_case?case=13237572102154039074&q=527%2BF.3d%2B299%2B(3d%2BCir.%2B2008)&hl=en&as_sdt=20006
https://law.justia.com/cases/federal/appellate-courts/ca3/18-2952/18-2952-2020-02-24.html
https://casetext.com/case/kibe-v-commr-soc-sec
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appointments to find that he was not entitled to disability benefits. 

LGBTQ Rights 

Hardiman disagreed with a Third Circuit panel decision that dismissed a lawsuit 
brought by the Alliance Defending Freedom, in which the SPLC-designated 
hate group argued that a Pennsylvania public school’s policy allowing 
transgender students to use bathrooms consistent with their gender identity 
was illegal. The Supreme Court refused to consider the group’s appeal, leaving 
the school’s policy of respecting transgender students’ gender identities in 
place.

Reproductive Rights 

Trump has repeatedly reminded us that he will only put justices on the 
Supreme Court who pass his litmus test of overturning Roe v. Wade. Trump 
said overturning Roe “will happen automatically . . . because I am putting pro-
life justices on the court.” Judge Hardiman indicated his willingness to curtail 
reproductive health care when he issued a ruling that allowed a nonprofit 
organization to challenge the Affordable Care Act’s contraception coverage 
benefits. He also wrote a concurrence in a case that found that a 15-foot buffer 
zone ordinance around healthcare facilities does not extend to anti-choice 
activists who want to “counsel” people on the sidewalk by discouraging them 
from obtaining an abortion. The case was brought by Alliance Defending 
Freedom.

Civil Rights 

Hardiman has worked to weaken critical legal protections for people of color. 
He joined a decision that held that families in public housing have no right to 
remain in their homes after the end of a lease term despite statutory language 
that residents “may elect to remain.” As an attorney, Hardiman argued that a 
landlord who discriminated based on race did not act illegally when he refused 
to show an apartment to black applicants since the applicants’ low credit scores 
(of which the landlord was unaware) would have prevented them from being 
approved for the apartment regardless of their race. The Third Circuit disagreed, 
holding that racial discrimination itself is a harm under the Fair Housing Act.

Criminal Justice 

In a Third Circuit case involving Newark police officers, Hardiman would 
have prevented a wrongfully incarcerated person from bringing a case alleging 

https://scholar.google.com/scholar_case?case=1846661230896930770&q=doe%2Bv.%2Bboyertown%2B897%2Bf.3d%2B515&hl=en&as_sdt=20006
https://www.readingeagle.com/news/article/supreme-court-rejects-appeal-over-transgender-bathrooms
https://www.cnbc.com/2016/10/19/trump-ill-appoint-supreme-court-justices-to-overturn-roe-v-wade-abortion-case.html
https://www.npr.org/2018/06/28/624319208/what-justice-kennedy-s-retirement-means-for-abortion-rights
http://www2.ca3.uscourts.gov/opinarch/173679p.pdf
https://www2.ca3.uscourts.gov/opinarch/181084p.pdf
https://scholar.google.com/scholar_case?case=17015788212266304106&q=874%2BF.3d%2B98%2B(3d%2Bcir.%2B2017)%2Bhayes%2Bv.%2Bharvey&hl=en&as_sdt=20006
https://www.pghcitypaper.com/pittsburgh/bushs-chosen-one/Content?oid=1335199
https://scholar.google.com/scholar_case?case=9150306232302241275&q=208%2BF.3d%2B419%2B(3d%2BCir.%2B2000)&hl=en&as_sdt=20006
https://scholar.google.com/scholar_case?case=1941940073525891211&q=roman%2Bv.%2Bnewark%2B1983&hl=en&as_sdt=20003&as_ylo=2018
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that the officers had a pattern of committing constitutional violations. Although 
the majority held that the claim of a pattern of unreasonable searches and 
seizures could continue to trial, Hardiman argued, among other things, that the 
plaintiff could not prove that the officers had established an illegal pattern of 
behavior because the plaintiff was Hispanic. Hardiman claimed that the city’s 
consent decree prohibiting bias in police actions only addressed behaviors that 
disproportionately impact African Americans. The majority rejected Hardiman’s 
argument when it noted that the decree “provides that police officers must 
‘operate without bias based on any demographic category.’”

Hardiman joined a dissent from a decision granting relief to a death row inmate 
who discovered that prosecutors had withheld exculpatory pieces of evidence 
during his trial. In another case, he wrote an opinion that “conclude[d] there was 
insufficient case law establishing a right to videotape police officers during a 
traffic stop to put a reasonably competent officer on ‘fair notice’ that seizing a 
camera or arresting an individual for videotaping police during the stop would 
violate the First Amendment.” And, he joined a decision denying a motion to 
amend an enhanced sentence that was based on an incorrect “career offender” 
designation, claiming it did not cause “a complete miscarriage of justice.”

Hardiman has a troubling record when it comes to holding law enforcement 
accountable for police brutality. He ruled that a police officer was covered by 
qualified immunity when he shot and killed an individual who was a suspect 
and refused to drop his gun. According to Hardiman, there had been no similar 
cases so it “did not violate a clearly established right.” Similarly, he upheld the 
dismissal of a case challenging the police killing of an individual on the grounds 
that the victim’s family had not stated a claim for relief. 

Immigrants’ Rights 

Hardiman denied a Russian immigrant’s request for release from ICE 
detention, relying exclusively on unsubstantiated charges alleged by Russia. 
As the dissenting judge explained, the Interpol “Red Notice” requested by 
Russia trumped up fake criminal charges against the detainee, and is a tool 
“misappropriated by the Russian government to punish political opponents 
who travel abroad.” The dissent blasted Hardiman’s opinion: “It is contrary to my 
concept of justice to hold in custody an individual who is the innocent victim of 
a rogue foreign government.”

Hardiman joined an opinion that held that undocumented immigrants 
did not have the right to judicial review of deportation orders. As one law 
professor wrote, because of this decision, some immigrants have a lesser right 
to judicial review of their detention and potential removal than terror suspects 
detained as enemy combatants at Guantanamo Bay.

Hardiman denied a native Guatemalan citizens’ asylum request based on death 
threats he received from the cartel, arguing that the threats did not result from 

https://scholar.google.com/scholar_case?case=15821246344048163739&q=834%2BF.3d%2B263%2B(3d%2Bcir.%2B2016)%2Bdennis%2Bv.%2Bsecretary&hl=en&as_sdt=20003&as_ylo=2015
https://scholar.google.com/scholar_case?case=16745214870858628586&hl=en&as_sdt=6&as_vis=1&oi=scholarr
https://law.justia.com/cases/federal/appellate-courts/ca3/18-1865/18-1865-2020-04-03.html
https://law.justia.com/cases/federal/appellate-courts/ca3/18-1432/18-1432-2020-04-21.html
http://www2.ca3.uscourts.gov/opinarch/172814p.pdf
http://www2.ca3.uscourts.gov/opinarch/172814p.pdf
https://www.theatlantic.com/politics/archive/2018/07/how-russia-persecutes-its-dissidents-using-us-courts/566309/
https://www.theatlantic.com/politics/archive/2018/07/how-russia-persecutes-its-dissidents-using-us-courts/566309/
https://scholar.google.com/scholar_case?case=5968643642479938496&q=835%2BF.3d%2B422%2B(3d.%2Bcir.%2B2016)&hl=en&as_sdt=20006&as_vis=1
https://www.justsecurity.org/32597/circuit-holds-suspension-clause-apply-non-citizens-physically-but-lawfully-present-united-states/
https://www.courtlistener.com/opinion/4738370/mynor-martinez-hernandez-v-attorney-general-united-states/


4

www.afj.org

Trump’s Supreme Court 
Shortlist: Thomas Hardiman

family status, but rather from his decision not to join cartel. In doing so, he failed 
to acknowledge the cumulative violence against his family because he claimed 
this violence wasn’t because of family membership.

During the COVID-19 pandemic, Hardiman joined an opinion that found that 
a district court did not have jurisdiction over a case where 20 immigration 
detainees were released to protect them from the deadly spread of the virus in 
a detention center. As a result, the release was not allowed.

Gun Safety

Hardiman dissented in a case in which the majority held that it was 
constitutional for New Jersey to require individuals to show they had a 
“justifiable need” before they could be issued a permit to carry a handgun in 
public.

Although Hardiman rejected a Second Amendment challenge to the law that 
bars felons from possessing firearms, he later held the law was unconstitutional 
as applied to two defendants convicted of nonviolent crimes. He wrote that only 
some violent felons should lose their right to bear arms, interpreting the Second 
Amendment extremely broadly. The majority criticized Hardiman’s concurring 
opinion, explaining that his argument was unprecedented among other courts 
of appeals.

https://law.justia.com/cases/federal/appellate-courts/ca3/20-1784/20-1784-2020-04-21.html
https://nam01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fscholar.google.com%2Fscholar_case%3Fcase%3D15778041435731592301%26q%3DDrake%2Bv.%2BFilko%26hl%3Den%26as_sdt%3D20006&data=02%7C01%7CJoanna.Kelly%40afj.org%7C8054583d4c564e9421a908d6f42a6ad2%7Ce88300319c4b42a7b1d65164b67a40b9%7C0%7C0%7C636964860350852107&sdata=aYKjjb6ycWH3SmRjFPTrUMDEOp38xeEB0WZAf4eWIRQ%3D&reserved=0
https://nam01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww2.ca3.uscourts.gov%2Fopinarch%2F092211p.pdf&data=02%7C01%7CJoanna.Kelly%40afj.org%7C8054583d4c564e9421a908d6f42a6ad2%7Ce88300319c4b42a7b1d65164b67a40b9%7C0%7C0%7C636964860350852107&sdata=wW6sCQuWEG5YA%2F1ZkPS0lVJ09G%2FGQA0YEXZwiiXEhO0%3D&reserved=0
https://nam01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww2.ca3.uscourts.gov%2Fopinarch%2F144549p.pdf&data=02%7C01%7CJoanna.Kelly%40afj.org%7C8054583d4c564e9421a908d6f42a6ad2%7Ce88300319c4b42a7b1d65164b67a40b9%7C0%7C0%7C636964860350862107&sdata=rtF2K8s7W%2FMf7PgG5UYzcp7um%2FSDQOiZZ%2BfQOyIunas%3D&reserved=0
https://nam01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww2.ca3.uscourts.gov%2Fopinarch%2F144549p.pdf&data=02%7C01%7CJoanna.Kelly%40afj.org%7C8054583d4c564e9421a908d6f42a6ad2%7Ce88300319c4b42a7b1d65164b67a40b9%7C0%7C0%7C636964860350862107&sdata=rtF2K8s7W%2FMf7PgG5UYzcp7um%2FSDQOiZZ%2BfQOyIunas%3D&reserved=0
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