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To Whom It May Concern: 

 

Alliance for Justice respectfully submits this letter in response to the Center for Medicare & 

Medicaid Services (CMS) request for comments on the use of forced arbitration agreements by 

long-term care facilities. Specifically, CMS asked “whether agreements for binding arbitration 

should be prohibited” in long-term care agreements. Alliance for Justice urges CMS to prohibit 

pre-dispute forced arbitration in all long-term care contracts. Forced arbitration is an inherently 

unjust practice that cannot be corrected with reforms short of outright prohibition. 

 

Alliance for Justice (AFJ) is a national association of more than 100 organizations, including a 

broad array of groups committed to progressive values and access to justice for all Americans. 

Among AFJ’s member organizations are several groups specifically dedicated to the protection 

of senior citizens and consumer rights.
1
 Based on our work and the work of our member 

organizations, we have grown increasingly concerned about the nearly ubiquitous presence of 

pre-dispute forced arbitration clauses in nursing home contracts.
2
 AFJ has prepared a number of 

reports
3
 detailing the harmful effects of forced arbitration on consumer choice, corporate 
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accountability, and the continued vitality of our legal system. AFJ publications have detailed the 

stories of many consumers who have been denied access to the courts as a result of corporate 

abuse of pre-dispute arbitration clauses, including those prohibiting collective action.
4
 AFJ also 

produced a short documentary, Lost in the Fine Print,
5
 that demonstrates the harm of forced 

arbitration for consumers, employees, and small businesses.  

 

As the agency responsible for protecting residents in nursing homes and long-term care facilities, 

it is vital that CMS prohibit pre-dispute forced arbitration agreements. CMS’s proposed reforms 

to forced arbitration, while well-intentioned, fail to adequately address its harms. 

 

First, arbitration proceedings, when used, lack the basic hallmarks of due process that define our 

venerated courts system.
6
 Claims are adjudicated in private proceedings, often before biased 

arbitrators chosen by the company invoking the forced arbitration clause. There is no public 

record; corporations choose the same arbitrator or arbitration company for all their contracts, 

creating a risk of repeat-player bias in decisonmaking;
7
 consumers have no choice in who hears 

their claims or where they are heard; and, without the normal rules of evidence and procedure, 

discovery is often limited, making legitimate claims harder to prove. Yet despite these 

deficiencies, arbitration decisions are final and there is no meaningful appellate review. In short, 

arbitration is a rigged game that is forced upon consumers, often when the last thing on their 

minds is how they might handle some hypothetical future dispute. 

 

Second, forced arbitration deters many consumers from bringing their claims in the first place. In 

the most thorough empirical study of forced arbitration to date, the Consumer Financial 

Protection Bureau (CFPB) reported staggering numbers that show the extent of claim 

suppression. For example, according to the study, consumers of financial products or services in 

six product markets
8
 from 2010 to 2012 filed only 411 arbitration cases each year, even though 

“tens of millions of consumers use consumer financial products or services that are subject to 

pre-dispute arbitration clauses.”
9
 In contrast, from 2008 to 2012, at least 32 million consumers 

per year were eligible for relief from class settlements, with total relief worth $2.7 billion.
10

 

 

For these reasons, pre-dispute forced arbitration is problematic whenever it appears in the fine 
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print of consumer and employee agreements. But it is especially egregious when used against 

nursing home residents and their families, who are among society’s most vulnerable people. 

Entering a facility is usually the result of a dramatic change in health or ability. It is therefore a 

stressful moment in the lives of residents and their loved ones, one in which their only concern is 

the health and well-being of the resident, not the contours of an arbitration agreement and what it 

might mean if there’s a dispute down the road. And because families want to choose a location 

that’s nearby, they generally face little choice when selecting a long-term care facility. With 

limited choice and the stress of failing health and major life change, residents are easily coerced 

by facilities with far superior bargaining power.    

 

That nursing home residents often need the courts to secure justice is, sadly, well-established.  

It’s estimated that over 5 million nursing home residents are abused, neglected, or exploited each 

year,
11

 and a report issued by the HHS Office of Inspector General found that in 2012 “85 

percent of nursing facilities reported at least one allegation of abuse or neglect.”
12

 

 

Further, beyond individual residents who are harmed, forced arbitration also threatens the public 

welfare. The prospect of lawsuits and class litigation is a powerful incentive for nursing homes to 

improve quality of care and ensure resident safety. And lawsuits can lead to settlements that 

require nursing homes to improve their practices and institute life-saving operational reforms.
13

 

In contrast, even if a resident prevails in arbitration, the secrecy of those proceedings and limits 

on discovery prevent wrongdoing from being exposed to the public and remedied on a large 

scale. This problem is compounded by confidentially clauses that prohibit residents from 

discussing any incidents with government officials, thereby blocking public enforcement of 

consumer protection laws.   

 

These problems cannot be fixed or avoided by anything other than prohibiting forced arbitration 

entirely. The criteria CMS propose to reform forced arbitration are inadequate and do not fix the 

practice’s fundamental flaws. For example, the proposed protections fail to address the practical 

realities that accompany the stressful process of admission into a nursing home. Further 

explaining arbitration agreements or making their existence in contracts more obvious would not 

eliminate the pressure to sign them. This is especially true when, as is often the case, a resident is 

hospitalized and needs to locate a facility immediately, or when a resident’s change in health 

precludes him or her from researching and visiting multiple facilities. Under such duress it is 

unlikely that residents will understand the severe implications of the forced arbitration 

provisions.   

 

Importantly, banning forced arbitration is not the same as banning arbitration entirely. It does not 

prevent facilities and residents from agreeing to arbitration post-dispute, when the risk of 

coercion is smaller and the resident is already aware of the harm for which he or she seeks 
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redress. It only ensures that people are not coerced into signing away their legal rights at a 

vulnerable time before any dispute has occurred.   

  

The Congressional Budget Office projects that one-fifth of the country’s total population will be 

65 or older by 2050—a 12 percent increase from 2000.
14

 CMS must safeguard this vulnerable 

population from having to sacrifice integral consumer protections and constitutional rights in 

order to receive necessary nursing home care and services. We strongly urge a complete 

prohibition of forced pre-dispute arbitration provisions in long-term care facility contracts. 

 

 

Sincerely, 

 
Nan Aron 

President, Alliance for Justice 
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