CORY WILSON

A taxing decision

So, the Supreme Court ruling
upholding the Patient Protection
and Affordable Care Act (aka
Obamacare) ended as a head
scratcher. Like most of the
country, I spent a few days try-
ing to sort out what the ruling
means. Like most conserva-
tives, | also induced a few
headaches trying 1o figure out
how it happened.

The speculation following
the ruling 15 remarkable. It has
been as intense as the specula-
tion leading up to it. The Court’s
reasoning caught almost every-
one by surpnse. In agreeing
with conservatives on the Com-
merce Clause (Congress has no
power to compel commerce by
forcing individuals to buy some-
thing) and on states’ rights (the
federal guvm]mgm cannot
coerce states into expanding
Mﬂdltgi::ﬁl;y threatening to take

away ng), the opimon
Chuef Justice John Roberts wlz
spot on, and significant.

But then there was the rest of
the opinion, and a sick fecling
ij?; th | l]tl:hgm, joined
is stll with us, {8
by four liberal Justices, upheld
the law applying an expansive

reading of Congress’ power to
tax. IM! ﬂr CDIII'[ m t[‘l

Based on that, my first reac-
tion to the Obamacare decision
is that the Chief Justice 1s play-
ing chess, not checkers. His
opinion must be an attempt (0
craft precedent that would be
farther-reaching than this one
case. His Commerce Clause
analysis 1s rock solid conserva-
tive. Calling the mandate a
“tax,” despite Democrats’ senal
denials that it is, throws the
question back to the political
process for decision, this
November. In some ways, the
opimion 1 judicially conserva-
tive.

Maybe this Chuef Justice mir-
rors another Chief Justice from
two hundred years ago. Mar-
bury v. Madison was a Jandmark
of landmarks when Chief Justice
John Marshall handed down the
opimion in 1803. Marshall was
ing the waning days of the John
Adams Administration, and

legal jujitsu will somehow
strengthen a framework of limut-

ed government.
Clever as a fox, or too clever

by half? It remains to be seen.
And the explanation may be
depressingly simple. Over the
weekend, CBS News reported
that Roberts had ininally sided
with the four dissenting conser-
vatives, who would have struck
down the whole law. Perhaps
bowing to pressure, the story
goes, Roberts changed his vote
and found a way to affirm.

That brings to mind another
event from Chief Justice Mar-
shall’s time. In 1824, the presi-
dential election was thrown into
the House of Representatives
when none of the four candi-
dates got a majority in the Elec-
toral College. Henry Clay, who
had run fourth and who served
as Speaker of the House, threw
his support behind John Quincy
Adams, who had finished sec-
ond behind Andrew Jackson.
Adams then defeated Jackson,
and Clay became Secretary of
gtatc, t;badi"g to bitter accusa-

ons o ﬂ‘tm‘xﬁargainnlhm
w Jﬂ:kmis supporters.
Something smelled, and four
years later, the voters remem-
tnrﬁd JEkSDn whupmd
Adams, and Clay never shook

the Corrupt Bargain,
Our next elect;
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