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ALLIANCE FOR JUSTICE

Alliance for Justice Report:  

Toby Crouse
Introduction

On May 21, 2020, President Trump nominated Toby Crouse to serve as a judge 
on the United States District Court for the District of Kansas. If confirmed, 
Crouse would take the seat held by Carlos Murguia, a Clinton appointee who 
retired on April 1, 2020. Since January 2018, Crouse has served as the Solicitor 
General of Kansas. Crouse’s record as Solicitor General paints a clear picture of 
a partisan warrior bent on curtailing critical rights and protections, including 
access to reproductive healthcare, voting rights, workers’ rights, and the rights 
of everyday people in Kansas. His record of aggressive advocacy for partisan and 
right-wing causes suggests he will be unable to act as an independent, fair-
minded jurist. Alliance for Justice strongly opposes Crouse’s confirmation.

Reproductive Rights

President Trump made clear that he will only nominate judges who pass 
his litmus test of overturning Roe v. Wade. Trump said overturning Roe “will 
happen automatically. . . because I am putting pro-life justices on the court.” 
Crouse’s record as Solicitor General clearly demonstrates that he meets this test:

•	 In Anderson v. Planned Parenthood of Kansas and Mid-Missouri, Kansas 
filed a petition seeking Supreme Court review of a case that argued 
that the state could refuse to provide Medicaid funding to Planned 
Parenthood, which provides a variety of critical reproductive health 
services to people across the country. The Tenth Circuit disagreed, 
holding that Medicaid patients have the right to choose their care at any 
willing and qualified provider. The Supreme Court declined to hear the 
case. Crouse also filed an amicus brief in Gee v. Planned Parenthood of 
Gulf Coast Inc., making the same argument. Again, the Supreme Court 
declined to hear the case, upholding a Fifth Circuit decision in favor of 
Planned Parenthood. Crouse’s position would jeopardize low-income 
patients’ access to potentially lifesaving services like cancer screenings 
and testing for sexually transmitted infections.

•	 In Little Sisters of the Poor St. Peters & Paul Home v. Pennsylvania, 
Kansas joined a brief arguing that the federal government acted lawfully 
in exempting religious objectors from a regulatory requirement that 
health plans include contraceptive coverage. In July 2020, the Supreme 

https://www.whitehouse.gov/presidential-actions/ten-nominations-sent-senate-4/
https://www.cnbc.com/2016/10/19/trump-ill-appoint-supreme-court-justices-to-overturn-roe-v-wade-abortion-case.html
https://www.npr.org/2018/06/28/624319208/what-justice-kennedy-s-retirement-means-for-abortion-rights
https://law.justia.com/cases/federal/appellate-courts/ca10/16-3249/16-3249-2018-02-21.html
https://scholar.google.com/scholar_case?case=14043446674033653368&hl=en&as_sdt=6&as_vis=1&oi=scholarr
https://www.supremecourt.gov/DocketPDF/17/17-1492/48825/20180531152126434_Brief%20of%20Indiana%20et.%20al.%20as%20Amici%20Curiae%20in%20Support%20of%20Petitioner.pdf
https://www.supremecourt.gov/opinions/18pdf/17-1492_g3bi.pdf
https://scholar.google.com/scholar_case?case=2987440744805355721&hl=en&as_sdt=6&as_vis=1&oi=scholarr
https://www.supremecourt.gov/DocketPDF/19/19-431/121409/20191105124734569_19-431%20and%2019-454%20tsac%20States%20of%20Texas%20et%20al%20-%20refile.pdf
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Court held that agencies had the authority to create religious exemptions 
and that they did so consistent with the APA. This decision could result in 
as many as 125,000 women losing vital contraceptive care.

•	 In Harris v. West Alabama Women’s Center, Kansas joined a brief 
defending Alabama’s law banning physicians from performing D&E 
abortion procedures, which are the safest and most commonly used 
method of ending a pregnancy in the second trimester. The law would 
also subject physicians to up to two years in prison for violations and did 
not include exceptions for cases of rape, incest, or fetal anomaly. The 
Eleventh Circuit held that such methods could not be banned, and the 
Supreme Court declined to hear the case. 

•	 In Box v. Planned Parenthood of Indiana & Kentucky, Kansas joined 
a brief defending Indiana’s law requiring the burial of fetal remains 
following an abortion. Such a requirement increases the already onerous 
cost of obtaining an abortion for low-income people who lack full health 
coverage. In addition, the brief argued in support of a law that prohibited 
abortions based on a disability diagnosis, race, or sex. The Supreme 
Court upheld the requirement of burying fetal remains but let stand the 
Seventh Circuit’s ruling striking down the ban on abortions based on 
disability diagnosis, race, or sex.

•	 In Hill v. Whole Woman’s Health Alliance, Kansas joined a brief arguing 
that Indiana was not required to provide Whole Woman’s Health Alliance 
a license to open a clinic. As of 2017, there were only six clinics providing 
abortions in Indiana, and 96% of counties had no clinics. The Supreme 
Court declined to hear the case, upholding the Seventh Circuit’s decision 
instructing Indiana to treat Alliance’s facility in South Bend as if it was 
provisionally licensed.

•	 In Yost v. Planned Parenthood Southwest Ohio Region, Kansas 
joined a brief urging the Supreme Court to bar attorney fee awards to 
reproductive health clinics who win court orders blocking state laws that 
are challenged in court. Such a ruling would severely limit the ability of 
clinics to bring meritorious challenges against unconstitutional abortion 
restrictions, as such litigation can be timely and expensive. The Supreme 
Court declined to hear the case, upholding the Sixth Circuit’s opinion that 
reproductive health clinics are entitled to attorneys’ fees. 

Voting Rights

Kansas has a long history of voter suppression. Secretary of State Kris Kobach, 
who has held the office since 2011, has implemented some of the strictest voter 
ID laws in the country, worked to purge thousands of registered voters from 
Kansas’ voter rolls, and led President Trump’s Voter Fraud taskforce. While he 
was still in private practice, Crouse defended Kobach in a case challenging 
his redistricting plan for the state. Once he became Solicitor General, Crouse 

https://www.supremecourt.gov/opinions/19pdf/19-431_5i36.pdf
https://slate.com/news-and-politics/2020/07/supreme-court-sidelines-women-little-sisters-of-the-poor-v-pennsylvania.html
https://www.supremecourt.gov/DocketPDF/18/18-837/86943/20190204155739057_18-837%20Amicus%20Brief%20Louisiana--PDFA.pdf
http://media.ca11.uscourts.gov/opinions/pub/files/201715208.pdf
https://www.supremecourt.gov/opinions/18pdf/18-837_hgdj.pdf
https://www.supremecourt.gov/DocketPDF/18/18-483/72184/20181115122354603_18-483%20Brief%20of%20States%20of%20Wisconsin%20et%20al%20Supporting%20Petitioners.pdf
https://www.supremecourt.gov/opinions/18pdf/18-483_3d9g.pdf
https://www.leagle.com/decision/infco20180419126
https://www.supremecourt.gov/DocketPDF/19/19-743/128211/20200110134624447_19-743%20Amicus%20Brief%20Kentucky.pdf
https://www.guttmacher.org/sites/default/files/factsheet/sfaa-in.pdf
https://news.bloomberglaw.com/health-law-and-business/scotus-declines-to-add-abortion-related-issues-to-docket
http://media.ca7.uscourts.gov/cgi-bin/rssExec.pl?Submit=Display&Path=Y2019/D08-22/C:19-2051:J:Wood:aut:T:fnOp:N:2387536:S:0
https://www.supremecourt.gov/DocketPDF/19/19-677/126758/20191226153355289_Yost%20v%20PP%20Amicus%20Brief.pdf
https://www.supremecourt.gov/search.aspx?filename=/docket/docketfiles/html/public/19-677.html
https://www.law.com/nationallawjournal/2020/03/26/ohio-wants-us-supreme-court-to-reverse-legal-fee-award-in-abortion-rights-case/
https://www.brennancenter.org/our-work/analysis-opinion/uncovering-kris-kobachs-anti-voting-history
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continued to support restrictive laws that threatened the right to vote in Kansas 
and other states:

•	 In Fish v. Schwab, Crouse represented Kansas, arguing in favor of a state 
law requiring residents to show proof of citizenship before registering to 
vote. The court found the law unconstitutional, due in part to evidence 
showing that nearly 30,000 citizens had been blocked from voting 
because of the requirement. Crouse argued that the voter suppression 
was due to improper implementation of the law, rather than the law 
itself. 

•	 In Scarnati v. Agre, a case in which several Pennsylvania residents 
brought a suit alleging the state’s electoral maps unfairly gave 
Pennsylvania Republicans an advantage, Kansas joined a brief in 
support of the defendants. This redistricting strategy, known as political 
gerrymandering, allows a state legislature to carve out districts in a way 
that dilutes the votes of the opposing party and undermines the fairness 
of elections. The Supreme Court dismissed the case as moot, upholding 
the Third Circuit’s ruling to dismiss the claims. The Supreme Court later 
ruled in Rucho v. Common Cause that federal courts do not have the 
authority to hear cases challenging political gerrymandering. 

Immigration

As Solicitor General, Crouse demonstrated his commitment to advancing the 
Trump administration’s anti-immigrant agenda:

•	 In DHS v. Regents of University of California, Kansas joined a brief 
supporting a Trump Administration policy rescinding DACA, which would 
have made more than 700,000 DREAMERS, undocumented immigrants 
who arrived at a young age, eligible for deportation and unable to access 
education and work visas. The Supreme Court held that the decision to 
rescind DACA was arbitrary and capricious and ruled against the Trump 
Administration in a 5–4 decision.

•	 In Trump v. Hawaii, Kansas joined a brief supporting Trump’s travel ban, 
also referred to as his “Muslim ban,” a series of executive actions that 
banned travel into the United States from seven majority-Muslim nations. 
After a series of legal battles, and three revisions to the Executive Order, 
the Supreme Court ultimately upheld Trump’s travel ban.

•	 In Department of Commerce v. US District Court for SDNY, Kansas 
joined a brief defending the Trump Administration’s efforts to include a 
citizenship question on the 2020 census, which, if successful, would have 
led to the undercount of 6 million Hispanic Americans. The Supreme 
Court rejected the rule, holding that the Trump Administration’s 
explanation for the question was “contrived.”

https://advance.lexis.com/search/?pdmfid=1000516&crid=c79dc04f-4e97-4e2b-965d-436e356ebf49&pdsearchterms=957+F.3d+1105+(10th+Cir.+2020)&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdquerytemplateid=&ecomp=ngp3k&prid=8bb352ac-cf47-439f-8fcf-9f6f24928435
https://advance.lexis.com/document/index?crid=8bb352ac-cf47-439f-8fcf-9f6f24928435&pdpermalink=e75fc12c-85fe-49da-8a6e-337247a2add5&pdmfid=1000516&pdisurlapi=true
https://www.supremecourt.gov/DocketPDF/17/17-1368/44868/20180427135107639_17-1368%20tsac%20State%20of%20Texas%20et%20al.pdf
https://scholar.google.com/scholar_case?case=17048614404068625787&hl=en&as_sdt=6&as_vis=1&oi=scholarr
https://www.brennancenter.org/our-work/court-cases/agre-v-wolf
https://www.supremecourt.gov/opinions/18pdf/18-422_9ol1.pdf
https://www.supremecourt.gov/opinions/18pdf/18-422_9ol1.pdf
https://www.supremecourt.gov/DocketPDF/18/18-587/113728/20190827105029429_Brief.pdf
https://www.nytimes.com/2020/06/18/us/trump-daca-supreme-court.html
https://www.supremecourt.gov/opinions/19pdf/18-587_5ifl.pdf
https://www.supremecourt.gov/DocketPDF/17/17-965/36980/20180228115013613_17-965%20TSAC%20Brief%20State%20of%20Texas.pdf
https://www.aclu-wa.org/pages/timeline-muslim-ban
https://www.supremecourt.gov/opinions/17pdf/17-965_h315.pdf
https://www.supremecourt.gov/DocketPDF/18/18-557/77318/20181221123421996_Amicus%20Brief%20of%20Oklahoma%20et%20al.pdf
https://www.washingtonpost.com/politics/2019/06/06/where-citizenship-question-could-cause-census-miss-millions-hispanics-why-thats-big-deal/?arc404=true
https://www.supremecourt.gov/opinions/18pdf/18-966_bq7c.pdf
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Gun Safety Laws

While Crouse was Solicitor General, Kansas joined many briefs in support of 
challenges to gun safety laws in other states: 

•	 Crouse filed an amicus brief in Kettler v. United States, asking the court 
to vastly expand the meaning of the Second Amendment to include 
the right to possess unregistered firearm silencers. Silencers can put law 
enforcement and the public at greater risk because they suppress the 
sound of gunfire. The Supreme Court declined to hear the case, leaving in 
place the Tenth Circuit ruling that laws requiring gun silencers and other 
accessories to be registered do not violate the Second Amendment.

•	 In Pena v. Horan, Kansas joined a brief brought by a number of 
conservative states arguing that California’s Unsafe Handgun Act, which 
requires that all new models of semi-automatic handguns stamp the 
handgun’s serial number in two locations on each round of ammunition, 
violates the Second Amendment. The Ninth Circuit disagreed, finding 
that the requirement does not burden conduct protected by the Second 
Amendment, and the Supreme Court declined to hear the case. Had 
Crouse’s position prevailed, it would have undermined law enforcement’s 
ability to investigate and prevent gun crimes, further threatening public 
safety.

•	 In New York State Rifle and Pistol Assn v. City of New York, Malpasso 
v. Pallozi, Rogers v. Grewal, and Culp v. Raoul, Kansas joined briefs 
opposing gun safety laws in other states that limit the right to carry 
firearms outside the home. This position threatens the ability of states 
and localities to protect its residents from gun violence. The Supreme 
Court declined to hear all but New York State Rifle and Pistol Association, 
which it ultimately dismissed as moot because the law had been 
repealed.

Labor

•	 As Special Assistant Attorney General for Kansas, Crouse submitted an 
amicus brief in Home Care Association of America v. Weil, arguing that 
U.S. Department of Labor regulations making home care workers eligible 
for overtime pay and the federal minimum wage were constitutionally 
impermissible. The D.C. Circuit upheld the regulations, thereby protecting 
the wages of a workforce of over two million people and ensuring a 
higher quality of care for consumers. 

https://www.supremecourt.gov/DocketPDF/18/18-936/88793/20190219114101777_18-936%20tsac%20Kansas%20et%20al.pdf
https://scholar.google.com/scholar_case?case=8532803567531180386&hl=en&as_sdt=6&as_vis=1&oi=scholarr
https://www.ca10.uscourts.gov/opinions/17/17-3034.pdf
https://www.supremecourt.gov/DocketPDF/18/18-843/86904/20190204140832682_18-843%20tsac%20States%20of%20Texas%20et%20al.pdf
https://law.justia.com/cases/federal/appellate-courts/ca9/15-15449/15-15449-2018-08-03.html
https://www.supremecourt.gov/search.aspx?filename=/docket/docketfiles/html/public/18-843.html
https://www.supremecourt.gov/DocketPDF/18/18-280/66119/20181009105152662_18-280%20Amici%20Brief.pdf
https://www.supremecourt.gov/DocketPDF/19/19-423/122791/20191118153544851_Brief%20of%20Alabama%20et%20al.%20as%20Amici%20Curiae%20in%20Support%20of%20Petitioners.pdf
https://www.supremecourt.gov/DocketPDF/19/19-423/122791/20191118153544851_Brief%20of%20Alabama%20et%20al.%20as%20Amici%20Curiae%20in%20Support%20of%20Petitioners.pdf
https://www.supremecourt.gov/DocketPDF/18/18-824/81123/20190118153333691_AZ%20Amicus%20Brief%20-%20Rogers%20v.%20Grewal_FINAL%20-%2023%20States.pdf
https://www.supremecourt.gov/DocketPDF/19/19-487/122482/20191114160844197_Culp%20cert.%20stage%20amicus%20brief%20FILING%20COPY.PDF
https://www.supremecourt.gov/opinions/19pdf/18-280_ba7d.pdf
http://ag.nv.gov/uploadedfiles/agnvgov/Content/News/PR/PR_Docs/2015/2015-04-06_Amicus_Brief_States_Affirming_USDC.pdf
https://scholar.google.com/scholar_case?case=2772526862415293337&q=Home+Care+Ass%27n+of+Am.+v.+Weil&hl=en&as_sdt=20006
https://advance.lexis.com/document/?pdmfid=1000516&crid=d24531a7-46e6-4a8c-98f7-90305d6e8f09&pddocfullpath=%2Fshared%2Fdocument%2Fbriefs-pleadings-motions%2Furn%3AcontentItem%3A5RMV-0VS1-FFMK-M2MB-00000-00&pdcontentcomponentid=109860&pdteaserkey=sr3&pditab=allpods&ecomp=kxdsk&earg=sr3&prid=8f4ac458-084e-48cd-b1f6-1bae9c828ef3
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Criminal Justice 

•	 In private practice, Crouse represented a Sheriff ’s office against 
allegations of constitutional and ADA violations related to use of 
excessive force. Crouse argued that the police shooting of an unarmed 
man who was suffering from depression and bipolar disorder and had 
attempted suicide the night before — 29 times — was not a violation of 
a constitutional right and was reasonable under the circumstances. He 
is also currently representing a sheriff against civil rights claims in a case 
in which sheriff shot and killed a suspected car burglar following a traffic 
chase. The district court rejected the Sheriff ’s Eleventh Amendment 
immunity defense and the Tenth Circuit affirmed.

•	 As Solicitor General, Crouse represented the state in Kansas v. Glover, 
a Fourth Amendment challenge that went all the way to the Supreme 
Court. Crouse argued that a police officer did not violate the Fourth 
Amendment when he initiated an investigative traffic stop after learning 
that a vehicle’s registered owner had a revoked driver’s license. The 
Supreme Court upheld the stop over the dissent of Justice Sotomayor, 
who wrote that the ruling “ignores key foundations of our reasonable-
suspicion jurisprudence and impermissibly and unnecessarily reduces 
the State’s burden of proof.”

•	 Crouse also represented the state before the Supreme Court in Kahler v. 
Kansas. There, Crouse argued that Fourteenth Amendment Due Process 
does not require a state to accept the insanity defense. The Supreme 
Court sided with Kansas over the dissent of Justice Breyer, who wrote 
that the ruling “eliminated the core of a defense that has existed for 
centuries” and overturned “legal principle[s] so rooted in the traditions 
and conscience of our people as to be ranked as fundamental.”

•	 Under Crouse’s leadership, Kansas also joined briefs in Ramos v. 
Louisiana (arguing that the Sixth Amendment does not require a 
unanimous jury verdict to convict a defendant of a serious offense, as 
incorporated against the states); Skipper v. Byrd (arguing that a Sixth 
Amendment right to effective assistance of counsel does not include the 
right to a plea offer that was never made); and Ohio v. Ford (arguing that 
the test for whether someone is “intellectually disabled” for purposes 
of the Eighth Amendment are unclear and that this unclear doctrine 
impinges on state sovereignty).

Environment

During Crouse’s tenure as Solicitor General, Kansas has joined multiple briefs 
challenging the Clean Water Act, the Endangered Species Act, and other 
environmental regulations: 

https://www.supremecourt.gov/DocketPDF/18/18-556/90702/20190305133053613_18-556%20Reply%20Brief--PDFA.pdf
https://www.supremecourt.gov/opinions/19pdf/18-556_e1pf.pdf
https://www.supremecourt.gov/DocketPDF/18/18-6135/73478/20181128115641978_Kahler%20FINAL%20VERSION%20-%20November%2028.pdf
https://www.supremecourt.gov/opinions/19pdf/18-6135_j4ek.pdf
https://www.supremecourt.gov/DocketPDF/18/18-5924/113522/20190823192538968_18-5924%20Amici%20Brief%20States.pdf
https://www.supremecourt.gov/DocketPDF/18/18-5924/113522/20190823192538968_18-5924%20Amici%20Brief%20States.pdf
https://www.supremecourt.gov/DocketPDF/19/19-992/137182/20200305150246763_Skipper%20Amicus.PDF
https://www.supremecourt.gov/DocketPDF/19/19-1191/142768/20200501143148045_19-1191%20Amici%20Brief.pdf
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•	 In Kinder Morgan Energy Partners v. Upstate Forever and County of 
Maui, Hawaii v. Hawaii Wildlife Fund, Kansas joined briefs that sought 
to narrow the protections of the Clean Water Act (CWA). Both cases 
involved pollutants that had migrated from groundwater and soil into 
nearby streams and ocean water, threatening the health and safety of 
surrounding communities. The brief joined by Kansas argued that the 
CWA did not prohibit this form of pollution discharge. The Supreme 
Court disagreed with this argument, holding that a point source included 
“functional equivalent of a direct discharge” into navigable waters.

•	 In Weyerhaeuser Company v. United States Fish and Wildlife Service, 
Kansas joined a brief arguing that the Fifth Circuit’s understanding of 
what constitutes “critical habitat” under the Endangered Species Act was 
overly broad. The brief argued against protecting land that is necessary 
to support species that are facing extinction on the grounds that doing 
so “almost always results in a lost economic opportunity.” The Supreme 
Court overruled the Fifth Circuit’s interpretation.

•	 In Montana & Wyoming v. Washington, Kansas joined a brief arguing 
that Washington’s law blocking a permit for a port facility to export coal 
from Montana and Wyoming is discriminatory and a violation of the 
commerce clause. The petition is currently pending at the Supreme 
Court.

LGBTQ Rights

•	 During Crouse’s tenure as Solicitor General, Kansas joined a brief in 
Arlene’s Flowers Inc. v. Washington. The brief argued that a florist could 
deny services to a same-sex couple in direct violation of the state’s 
nondiscrimination law that includes “sexual orientation” as a protected 
category. The case is currently pending before the Supreme Court. 

Native Americans

•	 As Solicitor General, Crouse filed an amicus brief in support of Oklahoma 
in McGirt v. Oklahoma, challenging the sovereignty of the Muscogee 
(Creek) Nation over land in Oklahoma that had been given to the 
tribe by Congress pursuant to a Treaty in 1833. Oklahoma claimed that 
recognizing tribal criminal jurisdiction would risk the overturning of 
decades of criminal convictions obtained by the state, despite evidence 
showing only a small number of those convicted would be eligible for 
appeal. The Supreme Court upheld the sovereignty of the tribes over 
reservation land, pointing out that only Congress has the power to 
disestablish a reservation, and it has not done so.

https://www.supremecourt.gov/DocketPDF/18/18-268/65844/20181004130640746_FINAL%20Cert-Stage%20Amicus%20%20Kinder%20Morgan%2018-268.PDF
https://www.supremecourt.gov/opinions/19pdf/18-260_jifl.pdf
https://www.scotusblog.com/wp-content/uploads/2018/01/17-71-17-74-cert-tsac-alabama.pdf
https://www.supremecourt.gov/opinions/18pdf/17-71_omjp.pdf
https://www.supremecourt.gov/DocketPDF/22/22O152/139023/20200324142856184_22O152%20Amici%20Brief%20States.pdf
https://www.scotusblog.com/case-files/cases/montana-and-wyoming-v-washington/
https://www.supremecourt.gov/DocketPDF/19/19-333/119021/20191015153207813_Arlenes%20Flowers%20v%20Washington%20Cert%20Amicus.pdf
https://www.scotusblog.com/case-files/cases/arlenes-flowers-inc-v-washington-2/
https://advance.lexis.com/api/permalink/33697cba-a63a-4c1b-aee8-99b9b79c18e4/?context=1000516
https://www.theatlantic.com/ideas/archive/2020/05/oklahomas-suspect-argument-front-supreme-court/611284/
https://casetext.com/case/mcgirt-v-oklahoma
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•	 In Carpenter v. Murphy, Crouse authored a brief arguing that the 1866 
territorial boundaries of the Creek Nation within the former Indian 
Territory of eastern Oklahoma do not constitute an “Indian reservation” 
anymore. In a per curiam decision following McGirt, the Supreme Court 
ruled that the reservations were never disestablished and remain Native 
American country.

•	 Under Crouse’s leadership, Kansas also joined briefs in Herrera v. 
Wyoming (arguing against the Crow Tribe’s rights under an 1868 treaty, 
which involved the right to hunt off their reservation on unoccupied 
lands); and Washington State Dept of Licensing v. Cougar Den, Inc. 
(arguing against the Yakama Nation rights under an 1855 treaty, which 
prohibited Washington from taxing a Yakama trucking company for 
using state highways to transport fuel to the Yakama Nation). The 
Supreme Court ruled against Crouse’s position and in favor of tribal rights 
in both cases.

Education

•	 In Espinoza v. Montana Dept of Revenue, Kansas joined a brief arguing 
that Montana’s law that allows funding for education but not for religious 
schools is discriminatory under the Religion Clauses or Equal Protection 
Clause. In June 2020, the Supreme Court ruled in the law’s favor. The 
decision effectively overturns 37 states’ constitutions prohibiting 
state funding to sectarian institutions, undermines the Constitution’s 
Establishment Clause, and further endangers public school funding.

•	 As Solicitor General, Crouse represented Kansas in a funding dispute with 
state public school officials who alleged that the legislature and governor 
had failed to allot appropriate funds to low-income school districts. After 
nine years of budget negotiations in the state legislature, the Kansas 
Supreme Court approved a funding proposal for the 2019–2020 academic 
year, while retaining jurisdiction over the case to ensure the state does 
not revert to inadequate funding in the future. The ruling reversed a 
2009 school funding scheme which was passed in response to the Great 
Recession and addressed budget shortfalls at the expense of at least four 
low-income districts. 

Undermining Public Protections

•	 In Seila Law v. Consumer Financial Protection Bureau (CFPB), Kansas 
joined a brief arguing that the structure of the CFPB, an independent 
agency headed by a single director who cannot be removed at will, is 
unconstitutional. The state also joined a similar brief in All American 
Check Cashing v. CFPB, which again argued that the structure of 
the CFPB was unconstitutional and that a challenger subject to an 

https://www.supremecourt.gov/DocketPDF/17/17-1107/55899/20180730151022618_2018.07.30%20-%20Carpenter%20-%20States%20Amicus%20Brief%20FINAL.pdf
https://www.supremecourt.gov/opinions/19pdf/17-1107_o759.pdf
https://www.supremecourt.gov/DocketPDF/17/17-532/72761/20181120143206165_20181120%20Herrera%20v%20Wyoming%20States%20Amicus%20Brief%20final.pdf
https://www.supremecourt.gov/DocketPDF/17/17-532/72761/20181120143206165_20181120%20Herrera%20v%20Wyoming%20States%20Amicus%20Brief%20final.pdf
https://www.supremecourt.gov/DocketPDF/16/16-1498/59720/20180816135816171_16-1498%20State%20Amicus.pdf
https://www.supremecourt.gov/opinions/18pdf/17-532_q86b.pdf
https://www.supremecourt.gov/opinions/18pdf/16-1498_q8l1.pdf
https://www.supremecourt.gov/DocketPDF/18/18-1195/116098/20190917173138441_Amicus%20Brief%20of%20Oklahoma%20et%20al.pdf
https://www.supremecourt.gov/opinions/19pdf/18-1195_g314.pdf
https://www.nytimes.com/2020/06/30/us/supreme-court-religious-schools-aid.html
https://scholar.google.com/scholar_case?case=6984960582955979213&hl=en&as_sdt=6&as_vis=1&oi=scholarr
https://www.cjonline.com/article/20140307/NEWS/303079840
https://www.supremecourt.gov/DocketPDF/19/19-7/109648/20190807102342188_20190807-102137-95747378-00000018.pdf
https://www.supremecourt.gov/DocketPDF/19/19-432/121077/20191101135447046_19-432%20Amicus%20Brief%20in%20support%20of%20Petitioners.pdf
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enforcement by the agency is entitled to relief. In June 2020, the 
Supreme Court ruled that the President must be able to remove the 
head of the agency. This position clears the way for the president to fire 
the head of the CFPB for any reason, including political differences, which 
threatens the safety and the rights of the consumers and investors that 
the agency is designed to protect. 

•	 In Kisor v. Wilkie, Kansas joined a brief arguing that courts should not 
give deference to an agency’s reading of its own regulations, essentially 
overruling Auer deference for a veteran with PTSD who had been denied 
care from the Department of Veterans Affairs. The Supreme Court 
disagreed, ruling that courts should defer to an agency’s reasonable 
interpretation of ambiguous statutes. In joining the brief, Crouse made 
clear his desire to tie the hands of agencies that Congress has recognized 
as having the knowledge and experience to enforce critical laws, 
safeguard public protections, and ensure the health and safety of the 
public.  

Conclusion

Toby Crouse’s record as Solicitor General of Kansas illustrates his extreme 
partisan bias when it comes to a broad swath of important issues. His hyper-
partisan approach to the law demonstrates that he is not fit to serve a lifetime 
appointment to the federal bench. Alliance for Justice strongly opposes his 
nomination. 

https://www.supremecourt.gov/opinions/19pdf/19-7_new_bq7d.pdf
https://www.supremecourt.gov/DocketPDF/18/18-15/56235/20180801234455708_18-15%20tsac%20Utah--PDFA.pdf
https://www.supremecourt.gov/opinions/18pdf/18-15_9p6b.pdf
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